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Y ou should start succession planning as soon as your business can 
survive without you. Experts in the industry say it’s important to 
know that if you’ve got a solid business, 10 years is not too soon to 
start succession planning and thinking about your endgame.

The Portland Business Journal convened a panel of leading experts to 
discuss what it takes to put a succession plan in place. Linette Dobbins, 
CCO and president at McGee Wealth Management Inc.; Joshua Husbands, 
partner at Holland & Knight; and Tania Gitch, Geffen Mesher shareholder and 
Tax Department chair share valuable advice on maximizing opportunity while 
protecting assets.

The conversation was moderated by Erica Heartquist on behalf of the 
Portland Business Journal. 
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MEET THE PANELISTS

TANIA GITCH
Shareholder and Tax 
Department Chair, 
Geffen Mesher

Tania has more 
than 25 years of 
public accounting 
experience 
working 
alongside owners 
of closely held 
businesses 
and individuals, 

taking clients from startup to 
succession planning. By being an 
active team member and trusted 
adviser, she’s acquired a wealth of 
knowledge and experience that she 
passes along to help other clients 
achieve their goals. She takes the 
time to fully understand accounting, 
tax and management challenges 
that are unique to her clients’ 
industries. Tania enjoys giving back 
to the community by volunteering 
for a variety of organizations, 
often in an executive or financial 
leadership role.

JOSHUA E. HUSBANDS
Partner, Holland & Knight

Joshua E. 
Husbands is a 
partner in Holland 
& Knight’s 
Portland office 
and Regional 
Team Leader 
for the firm’s 
Private Wealth 

Services group. He often serves 
as outside general counsel for 
private companies and their owners, 
representing clients in an array of 
business, tax, business succession 
and estate planning matters, 
including business reorganizations, 
acquisitions and divestitures. He 
frequently writes and speaks on 
business, tax, life insurance and 
asset protection matters concerning 
businesses and high-net-worth 
individuals.

LINETTE DOBBINS
President and CCO, 
McGee Wealth Management

With more 
than a quarter 
century in the 
personal finance 
and investment 
management 
field, Linette 
demonstrates 
a special talent 

for translating complex financial 
issues into simple, understandable 
concepts, and creating action 
plans to help meet clients’ 
individual goals. In keeping with 
the philosophy of McGee Wealth 
Management, Linette thrives on 
helping small businesses and 
multigenerational families manage, 
preserve and transfer their wealth in 
a meaningful way.
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HEARTQUIST: What should clients consider 
before starting/creating their succession plan?

LINETTE DOBBINS: I always say, “begin with 
the end in mind.” When you start a business, 
it is a good idea to know how you’re going to 
get out of it. Here are some questions to ask 
yourself. If it’s a multi-generational family 
business, will you transition the business to 
the next generation or multiple generations? 
Do you need retirement income from the 
business? How do you get your value out of 
the business?  Does it make sense to gift the 
business or sell it to your family members?  
Look at your business as an asset that is 
increasing in value and not just an income 
stream. “How does your business build value 
so you can sell it?” 

TANIA GITCH: Building off what Linette 
said, the importance and value of a written 
succession plan cannot be overstated. 
Before even going into that, however, there 
are two different categories of business 
to consider. The first category is a multi-
generational family business, and the second 
category is a multi-generational group that 
is not necessarily family, but is made up of 
employees. Professional service firms are 
good examples of the latter. On the family 
side, I always say there’s two key questions to 
kick things off. The first question is, “What are 
the family’s values?” and the second question 
is, “What are the family’s economic goals?” 
These questions help identify some answers, 
or at least provide direction, to the questions 
that you posed, Linette.

JOSHUA HUSBANDS: That is very well 
stated.

HEARTQUIST: What are typical challenges 
that you see during succession planning?

HUSBANDS: Lack of forethought, lack of 
preparation; which speaks to the point that 
was just made. You should always start with 
a goal in mind and then figure out the plan to 
get there. If you don’t take the time to really 
put a lot of thought and consideration into it 
then there can be numerous pitfalls you may 
stumble into along the way.

DOBBINS: A multi-generational business is 
made up of multiple individuals. Capturing 
each person’s skill sets and the value that 
they bring to the table. Is equal compensation 
fair? Family members might not equally 
participate and so should compensation be 
equal, or should it be based on the role and 
contribution that is being made? You can use 
an outside coach, someone who does a skills 
assessment and helps set salaries, etc. Pay 
scale is one resource where you can compare 
salary levels based on the job description and 
experience. That way compensation based 
on a is more scientific approach rather than 
being subjective. 

GITCH: There are three specific challenges 
that come to mind. First, misaligned 
expectations, especially regarding family 
members’ skill sets. Second, identifying the 
person who’s willing to step up to take on 
the leadership position, and ensuring that 
the original leader can effectively let go of 
control. Oftentimes, we see the family getting 
into the process and realizing, “Gosh, this is 
going to be harder than I thought.” Finally, the 
third thing that can cause a pitfall is when the 
owners don’t have a realistic expectation of 
the businesses value.

HUSBANDS: Expectations in general, and 
managing them is huge. Without managing 
expectations, noses inevitably get bent out of 
shape in some direction.

DOBBINS: A helpful book I used in college 
we used a book called, Tools for Teams. , 
When we did a group project there was a 
sheet in there that identified, “The scope 
of the project? The goal of the team? Each 
team member and their unique skill-set; 
individual contribution and what areas of 
responsibilities they each had. The team 
identified any potential conflicts that 
may arise and how they were we going to 
resolve conflicts. You do that during your 
“honeymoon phase,” so when you have 
conflict later on, you can address it from the 
approach of, “We all had agreed that this was 
how we were going to handle problems.” I’ve 
used this process with employees, counseling 

young couples who are doing pre-marriage 
financial planning and wherever appropriate 
in relationships. I think it’s helpful in a lot of 
different scenarios.

GITCH: You think back to doing projects with a 
team at school and it’s like, “This is the process 
that you go through.” And yet, we lose sight of 
this basic concept somewhere along the way.

DOBBINS: We do and it’s so simple. We 
don’t think about it. It’s like a prenuptial 
agreement. That’s another thing when you’re 
in family businesses that, “We don’t want to 
talk about any problems when we’re in the 
honeymoon phase. We don’t want to jinx it.” 
It is important that everyone involved with 
the business has their estate documents 
in order and coordinated with the business 
plan. Unmarried children should have a 
prenuptial before marriage to protect the 
family business. Parents want to treat their 
children equally in their estate plan and give 
ownership equally to all children whether they 
participate in the business or not. This can 
be problematic unless it is done with a lot of 
thought and again fair is not always equal.

GITCH: The scenario you describe brings 
to mind the principle of stewardship versus 
ownership which is frequently discussed 
with our family-owned businesses. Families 
that have been successful in generational 
transition have been so because they instilled 
in their children a sense of stewardship rather 
than one of ownership: the business belongs 
to the family as a whole and is something 
to take good care of for future generations.  
Each of the four children may be owners, but 
who is going to be the steward?

DOBBINS: Right. So, that’s identifying the 
rules and compensation within the company 
may be unequal. Ownership could be equal 
but voting rights may not be equal.

HEARTQUIST: Has succession planning 
changed or evolved in recent years at all and 
if so how?  

HUSBANDS: One of the tails that often wags 
the dog is the tax implications of a plan. In 
succession, it’s often estate and gift tax. With 
the federal estate and gift tax exemption 
changing, going up to such a high level where 
it is now where a married couple can pass 
$22.8 million of value before you have a 
federal estate tax or gift tax obligation, federal 
transfer tax issues have been somewhat 
mitigated. For smaller family business and 
multi-generational family businesses, it’s 
actually made things easier because you’ve 
taken a lot of tax planning off the table, at 
least at the federal level.  I think we are all 
fortunate to work with a number of family 
businesses with values well in excess of the 
roughly $23 million exemption so we still 
have to do considerable tax planning, but for 
business succession where the enterprise 
value is below the federal exemption, that has 
definitely changed some of the strategies we 
consider. The federal exemption back when I 
started practice was $600,000 and everyone 
was dealing with estate tax implications. Now, 
if you don’t have to worry about estate tax 
implications, you’re able to approach it from 
a different perspective. As far as the ultimate 
process, I think the issues are universal. 
I mean it’s personalities, its competence, 
its desire on the part of both parties to the 
succession and whether that’s the next 
generation of family or whether it’s a third 
party or employees - there’s push and pull 
between the two but they ultimately have to 
be cooperative. That, I think, is never going to 
change. It’s always going to be the case.

GITCH: My answer to that question is going 
to be the same as the first part of what Josh 
said, which is that our planning techniques 
have changed with the increased exemption. 
We’re encouraging clients to utilize the $11.4 
million exclusion for a lifetime gift, prior to 
the law reverting back to the lower exclusion 
amount at the end of 2025. This means gifting 
a greater portion of the family business to the 
next generation somewhat sooner than may 
have been the original plan. It’s also become 
more of an income tax planning matter than 
an estate planning matter.

DOBBINS: On the estate planning issue 
in Oregon and Washington we still have a 

pretty significant death tax. There needs to 
be liquidity in the business or the estate, if 
the business is going to be kept in the family. 
Neither state has a gift tax so you can gift 
shares of the business out of the estates in 
Oregon and Washington. However there is a 
look-back, so you have to be careful of when 
and how those gifts are made. Parents should 
make sure their financial, estate and business 
plan is in order prior to making any gifts. The 
business owner needs to make sure that they 
have solid cash flow and the business has 
cash flow. Compensation to the business 
owner can be in the form of a return of capital 
and interest on a sales contract, ongoing 
consulting or director fees and/or salary. I 
would note, too – that the federal estate tax 
will sunset in 2025, significantly reducing the 
current federal estate tax exemption, so that’s 
also a consideration.

HUSBANDS: And interestingly, when you’re 
looking at, I think it was Tania mentioning 
earlier the difference between intra-family and 
third party succession. Ironically, when you’re 
looking at intra family generational planning, 
you want the value to be as low as possible. 
You’re constantly trying to transfer minority 
interests so there’s discount and the value is 
lower. Whereas, if you’re looking for an exit 
strategy to “cash out” then you obviously 
want the value to be as high as possible. And 
that’s where it gets fairly complicated with 
things like selling to employees for instance. 
The problem with selling to employees is 
that if you’re the owner and you’re selling, 
say - shares of stock to an employee group, 
if they’re looking to that stock to provide the 
cash flow to pay you back, all you’ve really 
done is just replaced the income you would 
have had anyway. It’s a self-funded buyout, 
which in the family context can be very 
appealing because you’re trying to help your 
next generation. You know, there’s a gratuitous 
aspect to it, whereas if it’s an employee group 
the same motivation may not quite be there.  
That said, some owners are willing to take 
less than they probably could get otherwise 
because they want to see the success of their 
employees and there is a legacy to it. 

To really cash out, it means you’ve got to 
have a purchaser group bringing their own 
money to the table from outside sources to 
buy what you are selling. That’s another one 
of those planning issues that if not thought 
about ahead of time, can be very sticky.
DOBBINS: I think of problems such as 
sudden death of the owner or disability. And, 
again, making sure that you have contingency 
plans for that. Properly insured for liquidity 
and your business operating and estate 
planning documents are in order. Succession 
planning documents and operating 
agreements are really important. I think when 
we have small businesses, especially small 
family businesses, we operate our them 
very informally and that’s fine until you have 
an event. Then formality becomes really 
important; treat your business like you would 
even if you didn’t have family members in it.

GITCH: It’s a good point, that of keeping your 
house in order. You can plan as if you have 
a long runway ahead of you, but we all know 
that anything can happen to any one of us 
tomorrow. Our default is looking ahead to 
the future, but there aren’t any guarantees 
in life. So, to your point, Linette, having both 
life insurance and disability plans in place is 
crucial. But also, it could mean that next week 
I have to go to my strategic buyer. Maybe I 
wasn’t planning to sell before and now I need 
to, because some things have happened 
to me. Having everything in order, to your 
point, is essential. It’s always better to take 
advantage of foresight for the times when you 
can’t afford to be rational.

DOBBINS: In dying order, right? My mom 
always says to have things in dying order. 

HUSBANDS: That also circles back to 
something I think we’ve all said which is to 
plan early.  Start the plan early even if you 
don’t see it occurring for years. Having a 
succession plan in place can address the 
emergency need as well as the well thought 
out long-term plan. And succession plans 
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are more than just, “This is how I think the 
company will be sold or will transition over 
time.” You can’t forget that personnel is a 
huge part of the succession and actually 
having succession to leadership. It’s not a 
tax thing or sale thing, it’s for the company 
to continue the business and to continue to 
succeed. You have to have succession of 
personnel and leadership.

HEARTQUIST: What legal strategies do you 
find most useful in succession planning?

HUSBANDS: Thinking along the lines of the 
actual strategies we use, for instance in the 
context of transferring ownership in a family 
owned business, the simplest way to transfer 
ownership is to gift it, if you can afford to 
do so. Giving ownership away is a very 
straightforward and easy process.  It doesn’t 
guarantee success once it’s received, but it’s 
easy to give it away.  If an outright gift is not 
appealing, with interest rates as low as they 
have been for the last several years, what we 
do a lot of is intra-family sales. Sometimes it’s 
between a parent and children’s generation, 
and very often, it’s a sale from parents’ 
generation into a grantor trust so that there’s 
no income tax implications because the sale 
is disregarded for income tax purposes. 

For the purposes we discussed earlier, 
discounting a sale of minority interest, 
you do this process over time and you can 
transfer a $100 million dollar business, 
having made a $10 million gift and then 
selling the remainder in minority pieces over 
time so the notes that come back are worth 
considerably less than $90 million.   You’ve 
gotten significant estate planning leverage 
out of the transfer process. And that gets 
back again to the point that it’s not like you 
just walk in one day and say, “Hey, I’m going 
to do this,” and it happens the next day. You 
have to plan ahead, and you have to have a 
strategy for it. The other thing people need 
to realize is that it’s not just like, “I’m going to 

sit down with my financial planner, CPA and 
attorney and we’re going to figure it all out 
and it’s going to happen.” There are a lot of 
other things that have to be done, like getting 
engaged with a good valuation firm. You may 
need a business consultant or investment 
banker, particularly if you’re looking to an 
advisor to help you to value the business in 
the marketplace, as opposed to obtaining an 
opinion of value for transfer tax purposes.

Having a good team of advisors on board 
is important. That’s not a self-promotional 
pitch, it’s just the reality that having good 
advisors involved who are familiar with this 
and have done it before, who are not learning 
from scratch, can result in considerable value 
and increased efficiency in the process.

GITCH: I’d qualify ‘good advisors’ as someone 
who encourages succession planning earlier 
because this process takes years. For many 
of these families, all of their liquidity is tied-up 
in the business and/or real estate. Knowing 
this frames the questions concerning cash 
flow needs which requires that personal 
financial plan. My role, as a CPA advisor, is 
then to determine planning tools available to 
best meet the client’s cash flow needs.  One 
example is the use of a Grantor Retained 
Annuity Trust (GRAT). This tool allows the 
business owner to gift ownership to the next 
generation while still providing a cash flow 
stream.

HUSBANDS: Because in the context of a 
GRAT or a sale, you know – assuming the 
cash flow is there, you can reverse engineer. 
You figure out, “Okay, what are the cash 
flow needs?” And then we can tinker with 
interest rate or principal amounts and get the 
cash that you need, and that’s obviously of 
paramount importance.

DOBBINS: Back to the evaluation, I 
recommend people find a business evaluation 
person that is in their industry. Some 
consultants cross a few industries, but 
somebody who’s doing all industries may 

not be the best because there’s nuance to 
consider in specific industries. It wouldn’t be 
unreasonable to do annual evaluations over 
time, especially if you have multiple owners or 
others buying into the business. It also sets 
what your trends are, which may be important 
for a third party sale later. It’s important to 
show positive trends in your business to get 
the best value.

HEARTQUIST: How does a business owner 
know when they can retire?

DOBBINS: There are several components to 
that. One is knowing what their cash flow 
needs are; knowing what they spend and what 
level of income they need and  what sources 
of income they have. Number two is do they 
need money from their business to support 
their retirement or can they afford to gift it to 
their children? What’s the most tax efficient 
way to transfer the business if they need 
capital out of it? You were talking about doing 
the inner family sell using the applicable 

federal rate which is really low right now 
which is a great idea. Another consideration 
is the emotional side of retirement. For most 
entrepreneurs, a lot of their personal identity 
or personal worth is tied up in their business.. 
It’s really their baby so letting go of the 
business is difficult psychologically. Having 
something to retire to rather than from is 
really important.

HUSBANDS: In my experience, a lot of 
successful business owners profess to want 
to retire, but actually seeing them do it is a 
bit more of a challenge. It’s, “Oh, I’m going 
to retire in the next couple years and Junior 
is going to take over.” Ten years later, we’re 
still working on that little proposition. You 
mentioned the emotional aspect and I think 
that’s often underappreciated. When you’re 
talking about a very successful business 
in particular, so it’s not just driven by the 
finances, but it’s driven by the desire to leave 
a legacy or have your children take over, it’s 
easier said than done in many instances. I 
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mean, that’s part of the planning. And to some 
degree, the senior generation has to be willing 
to commit to the plan, or else it can just drag 
on forever. That’s where a lot of emotional 
heartache can come up on both sides, frankly, 
but the kids in particular feel like, “If mom and 
dad just don’t trust us and they’re not going 
to ever let go of the reins, then maybe I should 
go look at doing something else.”

DOBBINS: I’m in a three generation family 
business so this is very dear to my heart. 
My mother is very passionate about what 
she does. She has been able to live her life, 
travel and do the things most people wait 
for retirement to do, so she is in no hurry to 
retire. As the founder and entrepreneur, she is 
still operating at a high level and contributing 
to the business. Our succession plan 
encompasses more of a disaster plan if she 
suddenly were unable to contribute.

HUSBANDS: That’s not unusual and that’s 
part of why they’re successful. It is their 
baby, you know? It’s actually also one of the 
reasons it’s fun to do what we do because of 
the clients we work with. It’s not just a public 
company executive who cares about the 
company they work for, but it’s not something 
they created. This is their life. Their entire life 
is tied up in these businesses. So, we get to 
help with those struggles and the success 
and the heartache and all of it. It’s a very 
personal business. 

GITCH: It’s their identity. I have yet to see 
how this plays out, but interestingly, in the 
last couple of years, I’ve had three families 
establish advisory boards. In each instance, 
the father had a succession plan, or was 
being bought out, but remained part of the 
advisory board with outside parties. At first, 
I was very skeptical of how that was going 
to work, because there’s still this intimate 
level of input and decision-making. But, in 
each instance, it made all the difference, and 
underscored the value of a diverse advisory 
board with impartial third parties.  This isn’t a 
trend either, but rather an evolving standard 

as more families recognize the benefit and 
advantage of having a diverse board with 
different perspectives and motives. This 
creates balanced structure, which is ideal 
for navigating certain challenges. A team of 
advisors can offer incredible support, and act 
as a governing coach. Families don’t have to 
be alone or overwhelmed during this process 
and shared experience.  

DOBBINS: We have a father-son client 
and the father retired a few years ago. He 
purchased the business and grew it to where 
it is today. He didn’t start it from the ground-
up but he had a very hard time letting go. I 
had a conversation with the son, and he said 
he was grateful that his dad stepped aside 
when he did because he’s still there to coach 
him. So, he says, “I use him as an advisor and 
bounce big decisions off of him and benefit 
from his wisdom.” Had he hung on a long time 
or had he died, he wouldn’t have had that from 
him. It also gives the parent an opportunity to 
step back in if the transition doesn’t go well. 
If you wait forever and go out feet first, it’s like 
taking your successors in the middle of a lake 
and saying, “Here you go. Swim back to shore 
without ever having swimming lessons.” 

HEARTQUIST: What techniques are available 
to minimize taxes in a transition?

GITCH: Certainly, gifting, as Josh mentioned 
is the easiest one. It depends on whether or 
not it’s a small family business or a family 
business with wealth in excess of the estate 
exemption. Both Washington and Oregon 
have much smaller exemptions, so that’s 
a consideration during planning. The most 
common technique is going to be establishing 
a plan for gifting over time; I mentioned 
using a grantor retained annuity trust; a self-
cancelling installment note is another good 
tool. Rather than using one of these estate 
planning tools, some type of recapitalization 
may be best. So, if we’re looking at these 
businesses and different family members, you 
may have one son who’s managing one part 
of the business, and other family members 

who manage a different part of the business. 
Separating the business divisions provides 
planning opportunity. But it depends on what 
the focus is, “Are we trying to minimize estate 
taxes, or are we trying to minimize income 
taxes?”  For the last five years, counseling 
clients to choose between estate and income 
taxes as their strategic focus has become 
more common than not.

HUSBANDS:  I’ll beat this drum again. Start 
early and see it as a long-term process. If you 
want to really minimize transfer taxes (estate, 
gift and generation skipping transfer taxes) 
then starting early so you can chip away at 
it over a long period of time is really, in the 
end, the most efficient. And one of the great 
things about gifting or selling at a discount 
in return for a low interest-bearing note, all 
you have to charge is the Applicable Federal 
Rate (AFR) and right now the long term is 
less than three percent. So, if you’re able to 
take an asset, sell a minority interest at a 
discount, take a note back for that amount at 
a low interest rate, not only have you frozen 
that value at something lower than you would 
if you’d have to sell it to a third party, you’ve 
also gotten all future growth out of the estate. 
And that’s why starting early is exceptionally 
powerful because over the period of 10, 15 
or 20 years, the stuff you gave away early, all 
the appreciation on it is on the other side of 
the ledger outside of the taxable estate of the 
senior generation. Like a lot of these things, 
I think a big part of the answer is planning 
ahead, starting early and sticking to your plan. 

DOBBINS: You can also do gifts and use up 
your annual federal estate tax exemption 
of $15,000 per person per year. The parent 
can gift annually a portion of the principle 
of the note as long as the child is paying at 
least the applicable federal rate on the note. 
Larger gifts can be made using a portion of 
the federal estate and gift tax exemption, 
requiring a gift tax return.

HUSBANDS: Linette mentioned that the 
increased exemption is set to sunset at the 

end of 2025, so if nothing happens at all it’s 
going to go back to half of this higher number 
in 2026.  That’s assuming it makes it that far. 
I mean, if we get a huge swing in Congress 
and the White House, the new regime could 
make the change in 2021. So, for the ultra-
high net worth business clients, I’m a huge 
proponent of encouraging them to give away 
the maximum $11.4 million per person now, 
while it’s available, because if it goes back 
you’ve lost it forever. So, if they can afford to 
do that, and when we’re talking about very 
large family businesses they can, now’s the 
time to jump on it, because they’re going to 
be kicking themselves if the exemption goes 
back down to half or less and what they could 
have given away without tax is still in their 
estate. Basically, in simplest round numbers, 
not taking advantage of the larger exemption 
is like saying, “Well, I’d rather have my estate 
just write a check to the government for 
an additional $4.5 million.” That’s what you 
just gave up by not taking advantage of the 
increased exemption.

GITCH: Yeah, we’re in a unique time with 
new opportunities provided by recent tax law 
changes, such as the $11.4M exemption, as 
well as Qualified Opportunity Zone Funds. 
There are more advantageous options, and 
family clients are saying, “Okay, I thought 
we were going to have this event a few 
years down the road, and we’re looking 
at accelerating a buyout. So we may do 
a combination of gifting to maximize our 
exemption, but we also recognize some 
gain that we’re going to end up deferring 
with some other tax planning tool.” Having a 
succession plan, even as a guiding baseline, 
helps with reevaluating these opportunities as 
they arise because we’re able to react.

DOBBINS: The opportunity zone is a big 
deal for some people. That same client I 
talked about earlier has a manufacturing 
building that they’ve had for 40 plus years 
and they’ve outgrown it, they’re looking, and 
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it has depreciated out. So, to do an exchange 
into opportunity zone building would be very 
advantageous for them to help avoid capital 
gains tax. You will want to find a specialist in 
this area.

HUSBANDS: From the income tax planning 
perspective, I’ve been seeing – and maybe 
they’re cyclical or who knows why they happen 
this way - but I’ve had several existing and 
new clients that have been looking at qualified 
small business stock sale, which is effectively 
a tax provision that allows for exclusion of 
$10 million of gain. It’s not a deduction, it’s an 
exemption under which you literally just don’t 
pay tax on up to $10 million of capital gain on 
the sale of C Corp stock.  There are various 
requirements, holding periods, having original 
issue shares, and the like -  but because 
income tax implications are now nearing the 
importance of estate and gift tax from a rate 
perspective, that’s another thing that I’ve seen 
quite a bit of activity in recently.

DOBBINS: Are you seeing people change 
their corporate structure to C Corps with the 
new tax laws?

HUSBANDS: I think more and more people 
are aware of the Qualified Small Business 
Stock (QSBS) exemption which, I think, part of 
that was just a lack of knowledge, historically.  
Now that they’re aware of the possibility of 
taking advantage of the QSBS exemption, 
and the 21 percent corporate rate is so much 
lower, more people are exploring the use of C 
corporations again. It used to be that you’d 
stay away from C Corps if at all possible, but 
now at a 21 percent tax rate, if you’re not 
looking to take a lot of the cash out in the 
short term, your net income tax implication 
can be lower, particularly if you’re looking at it 
as you’re going to grow the business, paying 
21 percent on the corporate earnings, you’re 
not really taking dividends out - so it’s not that 
big of a deal for the two layers of tax, and then 
if you’re looking at it like a QSBS exit, that’s a 
good result.

I still haven’t had a lot of clients who 
have long-term LLC’s or S corporations that 
are volunteering to become C Corps, and I 
don’t advise that they do because I’m still 
nervous that the corporate rate could go 
right back up to 35 percent tomorrow, or 
dividends could be taxed as ordinary income 
again, and then they’d be stuck. It’s got to be 
specific. I do not recommend C Corps just as 

a general matter. 

HEARTQUIST: There has been some 
talk in the legal community about recent 
developments that create challenges and 
gifting business interest to family members, 
what are those?

HUSBANDS: There have been some very 
interesting legal developments; tax court 
cases. Historically, a very traditional strategy 
for wealth transfer would be, create an LLC or 
a limited partnership, and you may have an 
active business, you may have investments 
in real estate and the like. What you would 
do is: mom and dad would create it and fund 
it. Then, if you give away or sell less than a 
majority interest there’s what people refer to 
as “discounting the value” of the transferred 
interest.  As an aside, I prefer to say that an 
accurate reflection of the fair market value 
of that minority interest is “lower than” its 
proportionate amount of the underlying asset 
base but I shy away from referring to it as a 
“discounted value” because the fair market 
value is the fair market value. The fact that 
someone won’t pay 10% of the underlying 
asset value for a 10% stake in a company is 
just reality. In any event, one of the things we 
used to do is have parents gift, say, a non-
voting interest in the company, but they would 
retain control and retain some ownership 
stake.

There have been a couple of cases 
recently that have used one of the internal 
revenue code sections that’s very dangerous 
for a taxpayer, which basically says that if 
you trip up on these few different things, 
then the value of what you’ve given away 
is pulled back into your taxable estate. So, 
you’ve effectively lost any benefit of the 
planning that you’ve done. And these cases 
are thankfully being challenged, but taken to 
their logical extreme it’s almost impossible 
to retain any ownership in a closely held 
business if you’re the transferor without 
running the risk of what you gave away 
being pulled back into your estate, which 
defeats the purpose. 

So these cases are very troubling and all 
of us in the legal field who do this type of 
planning are scratching our heads a little bit. 
If these case rulings are upheld then in the 
long run I think it will fundamentally change 
how we approach gifting between family 
members. 
DOBBINS: On slightly the same topic, but 
with a different outcome - I was talking to 

an attorney the other day who is working on 
a case where the gentleman gifted all but 2 
percent of the LLC out to the family and he 
retained control with his 2 percent. And his 
document says that only the “general partner” 
can do X, Y and Z. It’s “general partners,” but 
there was only one. There was no contingency 
in the documents for what happens if the 
general partner drops dead. If that person 
drops dead, it forces a fire sale of the asset 
that he intended to leave to his family. 
This could have been avoided with proper 
documentation for succession.

HUSBANDS: What’s troubling about this, and 
it’s the Powell case specifically, which I’m 
sure you’ve heard about, is if you really take 
it on its face, and the court went way beyond 
what is needed to rule on, which always drives 
me nuts, taken to the logical extreme, if you 
retain 2 percent, even if it’s not controlling – 
because you in conjunction with others can 
control the liquidation and enjoyment of the 
property, then the Powell case would say that 
it’s all pulled back in your estate even though 
you kept only a 2 percent non-controlling 
interest. So, the logical part of me cannot 
believe that this will stand, at least in its 
current form, because it turns a long standing 
estate planning concept on its ear. But it’s 
what we’re dealing with right now.

HEARTQUIST: What’s the best advice you can 
give to a family that is looking to succeed in 
multi-generational planning?

GITCH: What we can’t say enough: put 
together the planning process early, and build 
the team of advisors.  Recognize that this is 
something that’s going to evolve over time. 
Your original plan may not pan out how you 
thought it would. And that the plan is going 
to evolve, based on what’s happening in our 
economic climate. Be proactive now, so that 
you can react and make informed decisions 
later. Otherwise, you’ll be disadvantaged during 
those times when you can’t afford to be.

DOBBINS: I think good, clear communication. 
Everything falls apart due to a lack of 
communication and regular meetings. We met 
with this one client that we’re working on with 
the sudden death of the dad with the entire 
family. We had conversations around, “Kids 
working in the business, kids working outside 
the business and sharing ownership and 
equalizing based on contribution.” Income 
and benefit packages may be different 
depending on the role of the individual. 
Roles and compensation should be clearly 
identified with job descriptions and pay 

relative to the market. Discuss it as a group 
to get consensus. Make sure that roles you 
assign to individuals match their skillset and 
contribution and not, “They’re the President 
because they’re the oldest child.” Have good 
planning and documents that allow for 
getting somebody out of power that shouldn’t 
be in power, but not create situations where 
there can be a coup, when there doesn’t need 
to be one. It’s ensuring there is an effective 
operating agreement with good documents, 
good communication and good advisors to 
help successors along the way. 

HUSBANDS: If it’s a multi-generational 
family, getting buy-in from both the senior 
and the junior generation. Because if one of 
the two is not invested in seeing this process 
succeed, then it’s not going to succeed. 
They’ve both got to buy in. That’s where I 
was saying there’s this “push-pull,” because 
they have divergent interests in a sense, but 
they have to have a common goal of seeing it 
become a successful process. 

GITCH: I’m sure the two of you have been in 
the situation where you begin working with 
a new client, and learn that they would never 
have thought to work with their advisor on this. 
They thought this was something that they 
needed to work out within the family. It seems 
obvious to us, but there’s a lot of unrecognized 
value in working with a team of advisors. We 
have the advantage of seeing plans that have 
been successful, and know the questions to 
ask. What are the different compensation 
plans that can be put into place? What are the 
different estate planning tools that can be put 
into place? What are the areas of opportunity 
for increasing the business value? If selling 
to an outside party, what is needed to get the 
house in order? It’s the job of the advisor team 
to bring ideas to the table and bring a global 
perspective to the planning.

HUSBANDS: I’d like to share one thing that 
we haven’t touched on, so I’ll just throw it out 
there.  It’s not a fun topic to deal with or in 
some cases to even discuss, but planning for 
potential loss of capacity can be critical as 
business owners age. It is extremely helpful 
is they have good succession planning in 
place, even tax stuff aside, I mean the actual 
succession of leadership in the business 
so it can continue to succeed as dementia, 
Alzheimer’s or the like may set it. That can be 
harder to deal with than death because they’re 
still there, and depending on their personality 
they may or may not be willing to let go, even 
as they start to realize their own shortcomings. 
If there hasn’t already been training and 
bringing up the next generation to step in, it 
would be impossible to do so now. 

GITCH: I’m glad you mentioned that, 
because something that I have seen be very 
successful is doing this bench strength 
analysis very early on. So whether it be a 
family business, or a multi-generational 
business being passed down to employees, 
we see the significance of doing a bench 
strength analysis and putting the right people 
in leadership positions. If we end up in a 
position where we have somebody with a 
disability or sudden death then we already 
have the team in place.

HUSBANDS: One of the things we try to 
do as the current leadership is aging is to 
have the new team step into those roles of 
responsibility while the senior generation is 
still around to provide oversight, but treat it 
like they’re gone. “Act as if I’m dead” even 
though I am not yet. And then, you have a 
little chance to hit the reset button on things 
that may not work as well intended and you 
can shape the process more organically.

DOBBINS: I think that serves two purposes. 
It serves a test for founders to see if they can 
actually retire and it serves as a test to see if 
they have that deep bench for leadership. It 
allows everyone to test-drive the succession 
plan. 
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